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THE CLERK: All rise.
THE COURT: Good afternoon.
Mzr. Shapire.
MR. SHAPIRO: Good afternoon, Y:aur
Honexr. Mark Shapiro from Sherman & Sterling for

Winstar Communicationz, Inc.

Your Honor, we‘re here for the
centinuation from the hearing yesterday schedu. e=d
to approve an asSet sale agreement. As Your Huner
knows, when we appeared yesterday, we did naot liave
a signed asset sale agreement with any bidder.

Just to recount history for one
moment . Debtors held an aucticon at the office o f
Sherman & Sterling. The Debtors chose Wintel ﬁed
by Mr. Lawrence Zimmerman as the highest and bz
offer. |

With the purchase price proposed of
$8%5 million in c¢ash and various assumption of
certain liabilities.

Mr. Zimmerman, as part of that
offer, agreed that he would deposit 515 milliop in
an escrow account with Sherman & Sterling.
Unfortunately, that did not come to pass. And as

of yesterday worning, Wintel -- Zimmerman had

Hawkins Reporting Service _
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never deposited any of the funds that were
promised nor had the DPebtor ever reached
agreement, even in principal, with Mr. Ziwmermac..

We adjourneéd the hearing and had

!ll

chambers conference with Your Honeor to discuss‘the
possibility to converting this case to Chapter 5
and I guess fortuicously, when we were out in
chambers, IDT Corporatien met with Arthur Newm:zn
and the president from the Blackstone CGroup to
make an offer for purchase of substantially all of
rhe assets of Winstar Communications. That oftex
was communicated on the record yesterday before
Your Honor. which contained salient points, but
remaiﬁ subject.to a definitive agreement to be
negotiated and signed by the Debteor and by
purchaser IDT Corporatien or special purpose
vehicle to be established by IDT.

At this point, I believe we Jjust
finished initialing all the changes and the on.Yy
thing that remajins to be done is to have IDT’'s
representative sign the agreement, which I'm balng
told is going te happen at this very moment. @nd
since we only have one copy that’s actually ma:ikead

up, I wonld ask Your Horor if we could sign t b

tfiawkins Reporting Service
715 R. King Street Wilmington, Delaware 18131
{(302) 658-66397 FAX [(302) 658-841°8
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1 | agreement right now so we know we have a signed.
2 agreement.

3 THE COURT: All right.

4 MR. CGLASSMAN: I den’t know who

5 ) this is.

& ME. SHAPIRO: This i3 Mr. Charles

7 Garner, executive of IDT.

8 MR. GARNER: Am I president of

<] the --

10 MR. SHAFIRO: Tes,

11 In addition, I believe we have

12 | conplete agreement cof the management agreement,
13 | which is proposed to be signed not teday. but &t
14 | the closing which is proposed for tomerrow, but we
pI have an agreement of a2 form of management. I

16 | don’t know if Mr. Selinger could hand that up.

i7 We also have agreement of a form of
18 | order zltkough I do know that the FCC, I Lkelieve
13 | and the Justice Department were negotiating a few
20 | modifications te the order. I don’t know if tlose
21 | wexe completed, but I suspect if they're not, uva
22 ¢ould ¢omplete them in very short order.
23 What I'4d alike to do now, Your
24 | Honor, is as Your Honor knows, under the asget:

Hawkins Reporting Service
715 N. Kipng Streast Wilmingtaon, Delaware 18111
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purchase agreement, the purchaser has regueste!
that the Debtors provide a topping fee, in the
event that the higher and ketter offer was
accepted and appreved by this courrc.

The topping fee, which is contai:.zd
in Secticn 6.18D of the asset purchase agreame:;t
provides that as a condition to buyers obligations
here under -- sellers agreed to pay to buyer
amount equal to two and a half percent of the :ash
payment . Cash payment for the record is $§30
millien.

If this agreement is terminated
other than as a result of default by the buyer and
the performance of the obligztions hereunder,
sellers shall enter into one or more sales
transactious and‘such transaction or transactiins
shcould be consummated.

Being that, Lke placing of a funi
inte an escrow fund would not constitukte receiat
by the sellers until the founder actually releﬁsed
to the sellers.

To summarize, two and a half percent
F $30 million would be paid to them if a higher

hd hetrter offer is received. Obviously, the

Hawkins Repeorting Sexvice
715 ¥. King Strxeet Wilmington, Delaware 19801
(302) £58-6897 FAX (302} €58-B418
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1 | buyer should be saddled with any obligation that;

2 | existed before we entered the scene is just

3 foreiqgn as a matter of concept, and it’s foreign;

4 | as a matter of the negotiated agreement.

5 THE COURT: Well, --

3 MS. SILVERSTEIN: I'm sorxry. HWe

7 | were not a part of the negotiatiens, and this is

8 | very different than a melt down. In a melt down?
9 where we are now, we have a purchaser. It's a

10 | very different situation, and this purchager is

11 jtrying to get the benefit of these contracts.

12 I doubt very sericusly that they'rE
13 | geing to be assuming the carrier contracts, but

14 | they are golng to be getting the benefit, and than

158 {we*ll raject them.

16 MR. ALBALAH: We are going to go ﬁn

17 | 2nd say yes, yes, yes, no, no, no. When we say | _

18 | yes, we‘l]l cure it and we'll assume any |

1% | termination liability is going forward. It’s L

20 { typical cure. I think everyone understands that;__

21 | it’'s not c¢contreoversial. We’re going to groom, s?y
, 22 reiect, rejeclt, zeject. From cleosing tw

23 | rejection, we’ll pay nothing else.

24 THE COURT: Well, the question ic

Hawkins Reporﬁing Sexrvice
715 N. King Street Wilmington, Delaware 198(1
(302) €58-6697 FAX (302) 658-8418
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from closing to rejegtion if there’s a terminatiﬂn
cost, are you golng to pay that? g

Mr . ALBALAH: No. because We are
stepping in here to carry it and to decide if
we’'re going to drop it or we’'re going te really
keep it forever. If we asgume it, we’ll keep it%
forever.

THE COURT: What's your principal%
of payment under the contract that it would be :
operating om until you wmake Lthat decision? That}o

the point.

MR. ALBALAH: The principal of
payment?
THE COURT: Yeah. What they’re
caying is you can‘t take -- and I‘m just using

this as an example, you can‘t take a ten paragrziph

conctract and say, We only like Paragraph 3.

MR. ALBALAH: We are not assuming
the contract.

THE COURT: I undexrstand that.
What are you --

MK. ALBALAH: How much are we
paying? E

THE COURT: Right. Where are yoﬁ

Hawkins Reporting Service :
71% N. Xing Street Wilmington, Delaware 19821
{302} €58-€6697 FAX (302) 658-8418
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1 | getting the number from?

2 MR. ALBALAH: We said it in here

3 scveral timeg.

4 THE COURT: You're going to pay

5 | under the agreement?

& MR. ALBALAH: The rates charged,é

7 { exactly right. We will pay the rates charged, t%e
8 | "rates charged by service providers for such |

5 | services shall not exceed the rates for those
18 | services in effect as of the dalte ol this sale

11 | order".

12 We are taking the agreement.

13 | They're going to continue providing, we will pag
14 | that rate. ;
15 THE GCOURT: And if there’s a '
16 | thousand customers and 500 terminate and there‘q a
17 | termination fee, is thet part of the rate? ?
lsg MR. ALBALAR: Ne. We are not

19 | paying the termination fee. We are not paying ﬁhe
20 digcontinuarion fee. HWe're no® paving the |
21 | disconnect fee.

22 Conceptually we are simply saying. we
23 | are going to solve the problem of an orderly |
24 | migratioen, and I think if I -- if I'm not being’

Hawkins Reporting Service
715 N. King Street Wilmington, Delaware 1581
(302) 6€58-6697 FAX (302) 658-8418 :
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1 | articulate, pleage understand me, the reason whyf
5 | I'nm saying please tell me is I want to make sure
3 | everyoue understands it. I say that in the spirit
4 that I don’t understand the concept of anyone :
t | looking to the buyer to pay a termination |
6§ | discontinuation or disconnect fee.
97 If you understand what we’re doing:
8 lit/e dust Eforeign. '
9 MR. JONAS: The more likely
10 | scenario is SBC dees business in let’s say 20
11 | states, you know, with Ameritech. So we may f
12 { decide we’xres going to keep Chicage and Dallas, a;d
;; we may decide we're not going to keep San j
“ 14 | Antonio. ’ X
15 Su Lhen we say, okay, we reject Sah
16 | Antonio. We don’t think that we should be charg%d
17 | a disconnect charge on San Antonio because we hawve
18 | the right to disconnect the contract. The fact
19 | that they have a monopoly that goes aver 20Q statﬁs
20 | isnt our fault. That they were just ane compan;
i
21 | and we rejected, now we undexrstand if we aCCept'
22 {Dallas and there’'s a past‘due on Dallas, we havé
23 jto cure the past due in order to keep, you knowﬁ
22 | the contract past 120 days or whatever.
L

Hawkins Reporting Service
715 N. King Street Wilmingten, Delaware 19881
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But it’s -- you know, to say that
you've got to get penalized because you rejected;
Che contract and in any one city gees against tha
whole apirit of the agreement.

MR. SHAPIRO: Your Honeor, as you
may recall, we actually had a briefing on this
similar issue of this case, which hasn t been
ruled on yet, which is whether oxr not corn chron?c
for circuits that we had previously terminated I
during the case would constitute either unsecureﬁ
claims, which is the Debtors’ position or whethes
they would constitute administrative claims, whiﬁh
wag rthe pogition of the argyles. V

I think at best they have an admin;
claim against the estate i1f we do this, which is
their position in their papers that they filed
with the Court. They do not have a claim againsﬁ
the buver.

MR. SHERMAN: Andrew Sherman for
Owest Corporation, gwest Communications. I thinﬁ
that iesue, Mr. Shapiro, was an issue relating tﬁ
Qwest. But I reiterate the position of |
Ms. Silverstein. If this is and if they’'re goiﬂg

o get the benefit of the contract, theyr're goiﬂg

Hawkins Reporting Service §
715 N. King Street Wilmingtcn, Delaware 13800
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te -- I mean, what Your Honor did in this order ﬂﬁ
direct the service pfoviders to comply under theg
terms cf the agreement. :

So we’re complying under the terms?
of the agreement. We’'re directed to do that, bul
we don’t get the benefit of it. It just doesn’'t
make sense. |

MR. ALBALAR: I neglected to poini
out anoether fundamental thing., and please tell m$
if I'm missing something. If we don‘t do this
deal and we walk out of the courtroem right now,
there will be no meney to keep this c¢ompany
alive. It will convert, whatever, but the FCC
very well may, as Your Honor I know has been
alluding to, compel the carriers from providing
service, wherher it's 31 days, or 35 days, or
whatever it is.

MR. SHERMAN: Your Honor, what is'

!

the relevance of that to whether the termination:
charges are valid? I mean, they’re going to --

MR. JONAS: The question that Qwest

is bringing up, and I'm sure that Verizon is goliny

to bring up is the same thing that SBC 1is bring

up, that there‘s a variety of D§-3, 0C-3's, 0C-I,

Hawkins Reporting Service ;
715 §. King 3treet Wilmirngton. Delaware 138C1L
(A102) 658-5687 FAX [3n2) ©658-8418 :
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; 1 | every kind of line all over the place.

! 2 Some of those lines are going to bei
1 | valid, ana some, you know, are not going to be

4 valid. DNow, it could have been that we would havé
5 | bought them from 30  different companies, but in 1
6§ | this case, the way Winstar worked, they sort ot

7 concentréted and they bought it from a couple of

8 | companies.

s | If we decide that we want teo keep

10 ! the lines from New York to Boston or we want to

11 | keep the lines from Boston to Dallas, okay, after,

12 | 2 certain period of time, we have to cure what we,

13 | owe on that line. But if we decide we don't want

14 | to keep the line going from Cleveland to, you

15 | know, Idua, we shouldn’t be charged a termination,

16 | charge. oo _ i

 EmEEE S o

17 It’s just a contract that we are

18 | rejecting. Yt‘s just a contract that we're 7
19 { deciding not to keep, and that’s the spirit of tt%
20 § 3greement. E
21 MR. SHERMAN: As Mr. Jonas knows,
22 | there are hard costs absorbed when you cerminate%a
23 | circuit. There’s either manual labor that has tﬂ

24 | go ocut and actually absorb the cost of

Hawkins Reporting Sexrvice :
715 N. King Street Wilmington, Delaware 13807
(302) 658-6637 FAX (302) 658-8418 !




04/26/02 FRI 15:18 FAX 973 643 6281 SILLS CUMMIS 13th Floor doo9

253
o
1 | termination. I don’t think it’s just switcking aé
2 | switch.
p! - The cost that the carrier has to :

4 | incur, some of it, from wkat I understanq'from
5 | what my <lient, you know, better tham I, is

& | sometimes vyou have to go out to a circuit. If
7 it’s in collace (phonetic) space, you have to tur;

a it off.

H
i

9 MR. JONAS: It's your collace :
10 | space, which costs money to send personnel to do |
11 | that.

12 MR. ALBALAH: If the carriers wculﬁ
13 | prefer us nct do the deal.

14 MR. JONAS: I‘'m not playing Russiar

15 | Roulette here. I donft want ko play that game.

16 The spirit of the contract is the

17 | contract that we keep, we pay for, and we cure.

18 | The ones that we reject, we just reject. You kocw

oL e

15 | what, what may be if they want to play it like tﬂg"

20 | ather way, I'11l play it tha other way.

2L We’ll pay all the termination
22 | charges, but anything that we declde ro acceprt,
23 { ler's forget the cure amount and then, you koow,

24 | that’s okay with me, too, if they would rather

Hawkins Reporting Service :
715 N. King Street Wilmingron. Delaware 1980,
{302) 688-6697 FAX (302) 658-8418 i




04/26/02 FRI 15:18 FAX 973 643 6281 SILLS CUMMIS 13th

10

11

1z

13

14

3

1s

17

ig

19

20

21

22

23

24

Floor

have it that way.

MS. SILVERSTEIN: Your Homor, this’

putrchaser is getting the benafit of rheses
contracts. This couvrt is orderiang us to Perform
under them for the bemefit of this.

THE COURT: ©No. I’'m not going to
do that. What I'm going to do is I'm going to
ca2ll the providers bluff. I‘wve worked pretty
diligently with everyone to try to get value out
cf this. I'm willing to let the providers take
their positions.

And Mr. Jonas is a business man.
He's the only one in the courtroom making sense,
not the lawyers.

I*m not geing to put him in a
situation where you all have sold your legal
arguments without the benefit of the business

advige cf your clients.

{ think if Mr. Jonas sat down with !

yvour elients, you would find that your c¢lients

would be amazed at the arguments that you're

nmaking, and they’d rather talk vo mr. Jounas and @D

3

a deal.

gut what I'm going to do is I'm

Yawkins Reporting Service
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going to reject the order as it’'s framed, and
bacause I see all the folks lined up, I’1ll just
agree with all your positions, and somebody will
be happy because you’re competitors of Mz, Jonas,
g0 you’ll go out in the marketplace, and you-'ll
knock heads. And the reat of you will suck windJ

It‘s too easy and Mr. Jonas will
save himself a lot of aggravation trying to save;a
business. So I‘m going to reject the order as |
framed. ;

If you get something different, geﬁ
back to me.

211 right. We’ll be in recess.

(Court was adjourned a2t B:46 p.m_)é
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State of Delaware )

New Castle County }

CERTIFICATE OF REPORTER

I, Heatbher M. Alford, Registered
Professional Reporter and Notary Publiec, 50 hereb?
certify that the foregoing record, Pages 1 to 256%
ipclusive, 1is a true and accurate transcript of m?

stenographic nortes taken on December 18, 2001, in;

the above-captioned matter.

IN WITNESS WHERECOF, I have keresunto oceb wmy
hand and seal this 27th day of December, 2001, at;

Wilmington.
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